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AMERICAN ARBITRATION ASSOCIATION

Commercial Arbitration Tribunal

In the Matter of the Arbitration

Between

PROJECT CONCORD, INC.,

Claimant,

vs.

NBCUNIVERSAl MEDIA, llC,

Respondent.

Case No. 72 472 E 01147 11

POST-AWARD ORDER RE REDACTED VERSION

OF ARBITRAnON AWARD (AS AMENDED)

The Arbitration Award (As Amended) (the "Award) was issued effective as of June 15, 2012. As provided

in the Award, counsel for the parties conferred with one another in an effort to reach agreement on a

redacted version of the Award pursuant to Sections VII.B.14 and VII1.8 ofthe Conditions to the FCC

Order which the FCC would make available to any requesting party, and I retained jurisdiction to

approve any agreement reached by the parties and/or to consider and resolve any disagreements

between the parties on this subject. Attached hereto is the redacted version of the Award approved by

me, embodying both the redactions initially agreed upon by the parties and matters on which they were

"".b~ ,•••~•••d ,h.,. _re rew.... by me '" d;""~,,,"wdh ",••relf"~

Dated: July 11, 2012
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AMERICAN ARBITRATION ASSOCIATION

Commercial Arbitration Tribunal

In the Matter of the Arbitration

Between

PROJECT CONCORD, INC.,

Claimant,

vs.

NBCUNIVERSAL MEDIA, LLC,

Respondent.

Case No. 72 472 E 0114111

ARBITRATION AWARD (AS AMENDED)

THIS ARBITRATION AWARD CONTAINS INFORMATION WHICH THE PARTIES HAVE DESIGNATED

HIGHLY CONFIDENTIAL UNDER A CONFIDENTIALITY AGREEMENT AND PROTECTIVE ORDER APPLICABLE

TO THIS CASE

THE UNDERSIGNED ARBITRATOR, having been duly sworn, and having duly heard the proofs and

allegations of the parties, hereby issues this ARBITRATION AWARD (the "Award").

Introduction

This arbitration arises under the online "Benchmark Condition" established in In re Applications of

Comcost Corporotion, General Electric Company, and NBC Universal, Inc. tor Consent to Assign Licenses

and Transfer Control ofLicenses, Memorandum Opinion and Order, 26 FCC Red 4238 (2011) (the "FCC

Order"). Claimant Project Concord, Inc. (hereafter often referred to as "PCI") is represented in the

arbitration by Jean Veeder MacHarg, Meagan T. Bachman and Monica DeSai of Patton Boggs, LLP and

John M. Genga of Genga & Associates, P.C. Respondent NBC Universal Media, LLC (hereafter often

referred to as "NBCU") is represented in the arbitration by David Murray, Lindsay M. Addison, Michael

D. Hurwitz and Mary Claire York of Willkie Farr & Gallagher LLP. Pursuant to the FCC Order, the

arbitration was conducted in two phases, under a schedule agreed to by the parties and approved by

me. (Upon the issuance of this Award, the arbitration will be concluded, pursuant to the agreed

schedule, within 93 days following my appointment on March 14, 2012.)

A Phase 1 evidentiary hearing was held on April 24 and 25, 2012 in Washington, D.C. After careful and

full consideration of all of the oral and documentary evidence and oral and written arguments

presented by the parties in connection with Phase 1, I issued my Phase 1 Decision dated May 10, 2012
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(the "Phase 1 Decision"). The Phase 1 Decision hereby is incorporated in and made a part of this Award,

and a copy thereof is appended hereto as Exhibit A.

This Award now is being issued after careful and full consideration of the parties' respective Phase 2

Final Offers for agreements which they exchanged with one another and submitted to me on May 16,

2012; the Benchmark Agreement or Peer Deal; the Phase 2 opening, rebuttal and closing briefs and all

related materials submitted by the parties; and all of the oral and documentary evidence and oral

arguments of counsel presented at the Phase 2 evidentiary hearing, as well as the evidence and

arguments presented during the Phase 1 proceedings.

All capitalized terms in this Award, unless otherwise indicated, are intended to have the same meaning

as in the Conditions to the FCC Order and/or the Phase 1 Decision.

During the post-Award process to create a redacted non-confidential version of this Award which may

be made available by the FCC to any requesting party, it was noted that the Award contained a few

"typos" (i.e., three references to PCI as "PCA"; two references to PCI where the context is clear the

intent was to refer to NBCU; and an inadvertent inclusion of the word "be" on page 8.) With the

agreement of counsel for the parties, this Award hereby is amended to correct these "typos", effective

(at the parties' request) as of the June 15, 2012 date of the Award.

The Phase 1 peclsion

As stated in its Summary of Decision Section (at p. 4), the Phase 1 Decision, determined the following:

1. PCI is a Qualified OVD.

2. Films for which less than a year has elapsed since their theatrical release are not excluded from

the definition of "Video Programming" contained in the Conditions to the FCC.

3. The scope of Comparable Programming in PCI's Final Offer more closely approximates the

appropriate Comparable Programming contained in the Peer Deal than the scope of Comparable

Programming contained in NBCU's Final Offer.

4. While the parties agreed (with my approval) that the evidence relating to NBCU's Contractual

Impediment Defense should be presented and considered in Phase 1 notwithstanding the

provision in the Conditions that Phase 1 should not be concerned with such Defense (see

Sections VII.C.1 and VII.C.3), after hearing and considering the eVidence, for determination

purposes, I think it is best to follow the order set forth in the Conditions. Accordingly, a

determination as to whether the Defense has been proven and the impact thereof will be

deferred to Phase 2.

5. NBCU has requested an order requiring the indemnity provision set forth In Section IVA5 of the

Conditions be included in the respective final offers for agreements for Phase 2. In the event

that NBCU's Contractual Impediment Defense is determined in Phase 2, in whole or in part, not

to have been sufficiently proven, it then also will be decided whether the requested indemnity Is

appropriate. Accordingly, the parties should consider including the requested indemnity

provision in their respective final offers for Phase 2 on such conditional basis. I decline however

to order them to do so.
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6. No attorneys' fees, costs or ell:penses will be awarded at this time to either party based upon the
other party's alleged unreasonable conduct "during the course of the arbitration," pursuant to
Sections VII.B.lO and VItl.S of the Conditions. Any party desiring an award of such attorneys'
fees, costs or ell:penses shall submit with its Phase 1 opening brief a supporting declaration of

counsel which shall include a detailed explanation of the basis for the request and a detailed
shOWing as to how the amount requested has been calculated, Oppositions to such requests
also shall be submitted in writing with the Phase 2 rebuttal briefs. There will no cross
examination of counsel permitted.

In addition, the Phase 1 Decision (at pp. 3-4) also determined that the form of NBCU's Phase 1 Final
Offer, which was limited to proposed programming, was consistent with a procedure authorized in
section VII.C.2 of the Conditions.

The Phase 2 !SSU85

The Phase 2 Issues to be decided in this Award are the folloWing:

1. Which ofthe Phase 2 "final offers for agreements based on the Comparable Programming
chosen by the arbitrator (in Phase 1)" "most closely approximates the fair market value of the
programming carriage rights at Issue, as defined in Section IV.A.2" of the Conditions? see
Conditions VII.C.l and 2.

2. Whether NBCU has proven by a preponderance of the eVidence that It would be in "breach of a
contract to which Comcast or NBCU is a (third) party" by providing content otherwise required
of it under the proposed agreement chosen pursuant to subparagraph 1 above (i.e., the
Contractual Impediment Defense)? See Conditions VII.C.3.

3. Whether PCI must provide an Indemnity to NBCU pursuant to Section IVAS of the Conditions,
and If so, how should such obligation be satisfied?

4. Whether either of the "cost-shifting" requests made by the parties for recovery of certain
attorneys' fees, costs and other expenses Incurred in connection with this arbitration should be
granted, in whole or In part?

5. Whether to grant or deny Pel's request made in its Closing Brief (at 26) that I retain jurisdiction
relating to performance of the chosen agreement pending ajudicial decision to enforce the
Award ora decision by the Media Bureau or the FCC on any appeal to them?

SUmmary of Phase 2 Decls!qn

1. PCI's Phase 2 Final Offer mostclosely approximates the fair market value of the programming

carriage rights at issue.
2. NBCU has failed to meet its burden of proof00 its Cootractuallmpediment Defense.
3. PClls required to provide NBCU Indemnity under Section IVA5 of the Conditions.•

4. The "cost-shifting" requests of both of the parties are denied.
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S. PCI's request that I retain jurisdiction relating to performance of the chosen agreement is

denied. The only jurisdiction I shall retain aher issuance oflhls Award will be. as agreed by the
parties, for the limited purpose of approving the agreement they reach on the non-confidential,
redacted version of this Award or considering and resolving any disagreements between them
on such subject.

The Phase 2 BnalOffers

Pel's Phase 1 Final Offer was in the form of a complete contract for carriage (Exhibit 4). NBCU, on the
other hand, in Phase 1. as authorized by the Conditions, chose to submit a Final Offer on the Scope of
Comparable Programming (Exhibit 1), not a contract of carriage. For Phase 2, PCI submitted acontract

tor carriage different in some respects than its Phase 1 Final Offer (Exhibit 65) and the Peer Deal (Exhibit
3). For Phase 2, NBCU also submitted a complete contract for carriage (Exhibit 64).

In pel's Phase 2 Final Offer,
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NBCU's Phase 2 Final Offer
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Reasoning and factual Findings

1. The Agreement Which Most aosely Approximates the fair Market Value of the Programml!!ll
Carrlao Bllhts At Issue

As I read the Conditions to the FCC Order, where an arbitration is bifurcated, as it was here, Phase 1
primarily should be devoted to resolVing certain threshold issues, such as whether the avo is aQualified
avo, the scope of Comparable Programming to which tbe avo is entitled and any asserted defenses
based on 47 C.F.R. section 76.1002(b)(1). Phase 2 then should be focused on the economic differences
between the parties' competing offers on afair marketvalue analysis, taking Into account any
differences or economic equivalents as to price, terms and conditions. (As preViously discussed, the
Conditions also prOVide for Phase 2 to be the time for hearlnc and determining any Contractual
Impediment Defense, which procedure was partially modified In this case by agreement of the parties.)

The competing Phase 2 Final Offers do not present any noteworthy differences as to price.

The key and overriding
dispute in this case has been over the scope of programming content to be provided by NBCU to PCI..

Accordingly, pel contends It Is entitled, and the Phase 1 Decision
already determined, that N8CU Is required to license Comparable Programming to PCI. While NBCU In
its Phase 2 Final Offer now the scope of prosrammlng provision contained In the
•••••••• It candidly has made clear that it Interprets that provision materiallymore
narrowlvthan PCI does. According to NBCU, While PCI's Phase 2 Final Offer (as weI! as PCI's Phase 1 Final
Offer) is in the form
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It is Indisputable that there is no comparison between the value ofa non-exclusive Video Programming
license that excludes Current Films and Current TV Titles, and one that Includes such content. See. e.g.,
DeVitre second Declaration, Paras. 36-38. It also is indisputable that without Current Films and Current

TVTltles, NBCU's Phase 2 Final Offer Is of substantially lower value than the programmiinng=llr
~~••••••••••••••••••.Thus, the insertion by PCI•
• in its Phase 2 Final Offer is reasonable and appropriate in order to eliminate any subsequent
misunderstanding as to the scope of programming to which PCI is entitled, to assure economic
equivalence with the Peer Peai on available programming, and to avoid inappropriate discrimination
against PO, especially In light of NBCU's clarification of Its significantly more narrow interpretation of

••••without PCf's proposed addition.
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The difference between the competing Phase 2 Final Offers is so critical economically that it

overrides the other differences between them. Nonetheless, In the Interest of completeness, , also will

discuss the other principal differences N8CU Is correct In noting that in a

discussion with counsel during the hearing, I commented that I was not enamored with the changes PO

has proposed with respect to but more

favorably inclined toward PCl's proposed changes to (See Transcript at

1036.) However, on further study, even if I had the Iluthority and could, for example, choose two

paragraphs from one proposal and two from the other proposal, I would not do so and I would choose

pel's Phase 2 Final Offer in its entirety.

First, I find it significant that while NBCU complains about the Naddltional costly duties and burdens on

NBCU" imposed by PCI's changes (NBCU Closing Brief at 8-9),

NBCU made no effort whatsoever to attempt to quantify any of the alleged "addltional costly duties and

burdens,'" either through eIther of its two experts who opined on the subject or otherwise. The reason

for the lack of attempted quantification seems obvious: the additional duties and burdens about which

NBCU Is complaining should not be costiy or particularly burdensome. For example, NBCU tomplslns of
th~ _

_ It is hard to imagine the cast and burden of compllance with these obligations possibly tipping

the scale of economIc equivalence in NOCU's favor. second, PCI's proposed chanses

Thus, albeit the language could be

clearer and better, PCI seems to have adequately addressed the "what If' hypothetIcal posed during the

hearing

•••••••••••••••••••••••••• contained In the
competing Phase 2 Final Offers appears under the totality ofthe circumstances to be U. mlnlmus: in any

case, any stich difference Is insufficient to tip the scale In favor of NBCU's Final Offer.

2. NOW's ContractYallmpediment Defense

In Section VIi.C.3, in pertinent part, the Conditions provide that "it shall be a defense for Comcast or c
NOCU to demonstrate by a preponderance of the evidence that any of the following reasonably justifies
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denying Online Video Programming to a particular Qualified OVO: •.• (ii) that providing the Online Video
Programming to the particular Qualified OVO would constitute a breach of contract to which Comcast or
N8CU is a party .•. ." N8CU has asserted this Contraetuallmpediment Defense with respect10_
contracts to which It 15 a party with other third party licensees.

The degree of speculation involved in N8CU's Defense was well'articulated by one of N8CU's expert
witnesses, Steven Madoff, in connection with NBCU's agreement with. as follows:

.•• as I was sitting in the other room, I was thinking about how all this plays out and assuming
there is a press release 30 or 60 or 90 days before the launch, people start becoming aware of
the presence of PCI and For alii know, they may say, you
know what? We really don't have a problem with it. Or they may say, we've got a problem with
it. They'll probably communicate with

Transcript at 847-848.}

This speculative opinion testimony that•••••••••••••••••••
••••••,s glaringly inconsistent with the preponderance of the evidence burden which NBCU
must carry. Another conclUsion which I draw from this candid testimony from Mr. Madoff Is that we
should not be too qulc;k to judge whether the presently speculative Defense applies

With respect to the particular agreements referenced by NBCU in support of Its Contraetuallmpediment
Defense, I have the following observations:

9



REDACTED - FOR PUBLIC INSPECTION

A. The finding In the Phase 1 Decision that
does not by itself substantiate the Defense as to

any of NBCU's third party agreements. Even unde

further factual proof (which is lacking In this case) is required before the Defense can be
sustained.

B. iisitoltihie=~;~E;'~I~a~g~~e~e~with Mr. Madoff that the pertinent languageIs.
(Transcript at 876.)•••••••lIIIiiii

should not be construed without the benefit of hearing, rather than speculating,.

Based on the evidence presented in this arbitration and my reading ofthe
iiiiiiiii, I think that the issue of breach, could be decided either
way. There Is also the Issue raised by Mr. Madoff, as well as by PCI witnesses, as to whether the

to allow N8CU to provide the Current TV and Movie Titles to pel.

e. As to the the pertinent language is•••••••••••••
and based on the evidence presented in this arbitration, I believe. would have adifficult
time establishing a breach, if asserted. I reach the same conclusion as to the agreements••

D.
read more favorablv In support of aclaim of breach. But again, It Is

premature and speculative and the record Is not
sufficient to justify any finding of a breach.

E.
based on the current record, present verydoubtful exposure to any claim of breach against
N8CU.

F. Based on the current record, N8CU's agreements•••••••••••••
•••• also seem unlikely to give rise to a claim of breach.

In sum, I find that NBCU has substantially overstated its risk of damages for breach of contracts with
third parties and injury to its business relationships if it Is reqUired to perform the chosen Phase 2 Final
Offer for agreement submitted by PCI. I further find that In any event NBCU has failed to satisfy Its
burden of proof on its Contractual Impediment Defense as to each of the third party agreements which
NBCU has identified in connection with the Defense. This finding and ruling, of course, is without
prejudice to NBCU's rights should any of the third party licensees subsequently assert a COncern or
conflict relating to NBCU's licensing ofCurrent TV or Movie Titles to PCI

3. NaCO's R1Chtto'ndemnlty

Under section IVAS of the Conditions, "if a reasonable dispute exists or arises regarding whether it C
NBCU Programmer has the right to grant an aVD the right to the Video Programming at Issue, the c
NSCU Programmer may require the Qualified avo to Indemnify it and hold it harmless against any
breach of contract, tort, copyright violation or other claim arising out of any lack of right of the C-NBCU
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Programmer to grant the avo the right to Video Programming."

4. The" eost-Shlftinc" Requests

sections VII.B.I0 and VIII.S proVide that "li)f the arbitrator finds one party's conduct, during the course
of the arbitration, has been unreasonable, the arbitrator may assess all or a portion of the other party's
costs and expenses (indud/ng reasonable attornevs' fees) against the offending partv." Thus, the party
seeking "cost-shifting" under this "unreasonable conduct" standard has a much different and more
difficult burden than would be the case under a "prevailing party" test.

A. Pa's BeqUIU

PCI has submitted two extensive Declarations of Its lead counsel,totallng 62 pages, In support of its
request that I assess against NBCU all of the costs, expenses and attorneys' fees incurred by PClln
connection with the arbitration.

Pel'S counsel, Jean MacHarg, stated In her first Declaration (at para. 103) that She believes
that "the standard rates ••. are reasonable and competitive", thereby presumably implying that those
are the amounts which should be awarded. The amount of attorneys' fees and costs sought by PCI
consist of the following:

(i) Fees incurred with Patton Boggs llP between January 2012 and JUn~~eI2;O;1~2IO~f~••••
(for which the standard rate would be ) plus costs of.

(Ii) Fees incurred with Genga & Associates PC between OCtober 2011 and May 2012 of
••• (for which the standard rate would be ) plus costs of••••

In addition, PCI seeks the recovery of expert Witness fees and expenses incurred with Mark DeVitre of
•••• and Gary Marenzi of ,as wellas_ in consulting fees Incurred with four
different consultants. lastly, PCI seeks the recovery of the amount Incurred for the Arbitrator's fees and

expenses. Thus, the total amount sought is••••••••••

••••••••••••••••••• the reasonableness thereof for the services
rendered has not been challenged. However, as noted above, PCI has a steep burden In haVing to show
"unreasonable conduct" occurring throughout the arbitration proceedings, While PCI may be the
prevailing party on the Award, I cannot and will not find that any "unreasonable conduct" occurred.
Rather, from my perspective, this W8$ a complel(, hard fought and time-pressured legal proceeding
where both sides were represented by skilled and sophisticated counsel. and while they of course did
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not always agree with one another, the attorneys generally acted cooperatively, ethically and
professionally with one another.

There were no dilatory or Improper tactics employed by either side that I observed. At the outset,
counsel for the parties jointly presented to me what seemed and proved to be an extremely ambitious
schedule of events to conclude both phases of the arbitration within the 90 day limit set in the
Conditions (which at the conclusion of the Phase 2 hearing counsel jointly agreed in their mutual self
interest to elltend for a few days so that the respective legal teams might enjoy part of the upcoming
weekend). There were no improper multiplicity of proceedings. 'n fact, bV agreeing prior to start of the
Phase 1 hearing to time limits for the testimony ofeach witness and for the direct testimony of each
witness to be presented mainly by written declarations served in advance of the hearing, the Phase 1
hearing efficiently concluded in two days, rather than the three days which had been scheduled.
Similarly, but without the time limits, the Phase 2 hearing was conducted efficiently. While PCI
complains, amongst other things, that N8CV's request that the arbitration be bifurcated, NBeu's
challenge to PCI's status as aQualified OVO, and NBCU's submission of a Phase 1 Final Offer on the
scope ofComparable Programming rather than aproposed contract for carriage were dilatory acts, and
that NBCU had no proper basis for asserting Its Contractual Impediment Defense, these are all matters
suggested In the Conditions. Moreover, it is wrong for PCI in Its "cost-shifting" request to attribute to
NBCU any Improper motive in raising the question regarding the definition of "Video Programming"
contained In the Conditions, or In stating at the initial March 23, 2012 case management conference
that it would pursue a47 C.F.R. Section 76.1002(b) (1) (financial stability) defense and then indicating on
April 4, 2012 that it was withdrawing such defense. I cannot find any persuasive reason to conclude that
N8CU and/or Its counsel pursued any of these matters or englJed in any other action other than in
good faith.

Further, the additional time devoted by both parties In Phase 2 In presenting further testimony relating
to the Contractual Impediment Defense did not Involve any unreasonable conduct as PCI contends, and
such testimony and related argument in fact were helpful in clarifying the underlying facts and assisting
me in reaching the ruling set forth above in PCI's favor. Additionally, I note that Pel's "cost-shifting"
request seeks over in attorneys' fees Incurred by PCi between October 2011 and February
2012, prior to my appointment In mid·March 2012 after which most of the activity in the arbitration
began.

In short, while I have not commented upon all of the many alleged acts of unreasonable conduct upon
which PC, relies, it should suffice to say that I do not find any part of PCI's "cosHhifting" request to be
conVincing. Accordingly, it hereby is denied.

B. NeW's Request

NBCU's "cost-shifting" request is more modest and limited than pel's, and conditioned upon its Phase 2
Final Offer being chosen. in lightof the other determinations herein, NBCU's request appears to be

moot. 8rlefly, NBeu argued that in light of its Phase 2 Final Offer being••••••••••
_ there was no need for the Phase 2 proceedings; and therefore, if N8CU's Phase 2 Final Offer
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ultimately was chosen, all of the costs and fees incurred by NBCU in connection with Phase 2 should be
assessed against PCI.lf not moot, NBCU's -cost-shifting" request hereby is denied.

s. PQ'I Bsauest that the Arbltwar Retain Jurlld!ctlon

In Its Closing Brief (at 26), "because performance under the Award is to commence immediately upon Its

entry," pel asked that I retain jurisdiction over the matter "pending a decision on any application to
enforce it in acourt of competent jurisdiction or II decision by, as appropriate, the Media Bureau or the
Commission on any appeal to them, unless such court or the FCC otherwise directs." After review of
PCI's Closing Brief, I sent counsel for the parties an email requesting N8CU's position on PCI's request,
and requesting both sides to comment on whether I have Jurisdiction or authority to grant PCI's above
request. On June 11, 2012, I received emails from counsel for each side addressing the issue. In the
absence of aclear agreement between the parties, or a binding judicial or FCC Order conferring further
jurisdiction upon me, I do not think it would be appropriate for me to retain such jurisdiction, and thus, I

decline to do $0.

6. confidentiality and Agreed limited Retention of Jurisdiction

As noted on the front page of this Award and the appended Phase 1 Decision, they contain information
which the parties have designated as -Highly Confidential- under the Protective Order. This Award and
the Phase 1 Decision also may contain information which has been designated as "Confidential". As

suggested and agreed by counsel for the parties, they shall meet and confer with the view of reaching
agreement on creating a version of this Award, including the Phase 1 Dec/sion, which redacts all
information designated by them as "Highly Confidential" or "COnfidential" and then submitting that
version to me for approval so as to satisfy the requirement In section VIII.7 of the Conditions for there to
be a non-confidential redacted version of this Award. The parties shall have until on or before June 26,

2012 within which to reach such agreement and present it to me for approval. and Ifno such agreement
has been reached, to Inform me of the substance of their dlsagreement(s) on the subject. As noted on
the record (see Transcript at 659-660), in substance, counsel for the parties have stipulated that Ishall
retain jurisdiction for the limited purpose either of approving the agreed redacted version of the Award,
or in the event counsel for the parties are unable to reach such agreement, for the limited purpose of
promptly considering and resolving any disagreement between the parties 011 the form of the required
redacted version of this AW<lrd.

7. MiscellaneouS

The flling and administrative fees of the AM totaling , and the fees and expenses of the
Arbitrator totaling , shall be borne as incurred by the parties. Except as noted in the
preceding paragraph 6 above, this Award Is intended to determine all claims, defenses and issues
submitted by the parties for decision. Any claim, defense or requested remedy not specifically
mentioned herein Is hereby denied.
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SUmmary of Award

For the foregoing reasons, I find, declare and award, as follows:

1. PClis a Qualified OVD.

2. Films for which less than ayear has elapsed since their theatrical release are not exduded from

the definition of "Video Programming" contained in the Conditions to the FCC.

3. The scope of Comparable Programming In PCI's Phase 1 Final Offer more closely approximates
the appropriate Comparable Programming contained in the Peer Deal than the scope of
Comparable Programming contained In NBCU's Phase 1 final Offer.

4. PCI'5 Phase 2 Final Offer for agreement most closely approximates the fair market value of the

programming carriage rights at issue.

S. NBCU has failed to meet its burden of proofon its Contractual Impediment Defense.

6. pel is required to provide NBCU indemnity under Section IVA5 of the Conditions••

7. The "cost-shiftlng" requests of both ofthe parties are denied.

8. pel's request th!!t I retain jurisdiction relating to performance of the chosen agreement is
denied. The only jurisdiction I shall retain after Issuance ofthls Aw!!rd will be, as agreed by the

parties, for the limited purpose of approving the agreement they reach on the non-confidential,
redacted version of this Award or considering !!nd resolving any disagreements between them
on such subject. On or before June 26, 2012, counsel for the parties shall Inform me via email as

to whether they have reached agreement on the form of a redacted version ofthis Award, and If
so, provide me a copy thereof for approval; If the partIes have been unable to reach such
agreement, on or before June 26, 2012, counsel for the parties shall Inform me via email as to

the substance of whatever disagreement(sl they have on the subject.

9. Except as noted in the preceding paragraph above, this Award is intended to determine all
claims, defenses and issues submitted by the parties for decision. Any claim, defense or

requested remedy not specifically mentioned herein is hereby denied.

Dated: June 15, 2012
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